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NOTES BY THE REPORTER. 



As in the majority of the cases reported herein it was 
impossible for me to tell by the records I had access to 
whether the appeal was from a judgment of the Magis- 
trate or other officer, I have in every case put that it was 
from the Magistrate, this only to show from what Court 
the appeal was to enable the readers to refer to the 
original records should they so desire. 



The italics in the case of Mtuyedwa vs. Baatye, page 37, 
are my own, the object being to draw the attention of 
the reader to the fact that the man publicly renounced 
his illegitimate son whereas if the ruling of the Appeal 
Court in Umtata in the case of Sidubulekana vs. Fuba 
were correct there would have been no need for him to 
do so and the fact that he did supports my contention 
that had he not done so the child would have been con- 
sidered legitimate, 
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APPEAL COURT REPORT 

UMTATA AND BUTTERWORTH. 



Mankayi Renqe vs. Kleinbooi. 

This was an appeal from the judgment of the Magistrate of Cala. 
The Plaintiff had sued and his summons been dismissed with costs. 
Before paying these costs he issued a fresh summons when Defendant 
took exception that the costs of the previous action had not been paid, 
Plaintiff replied that no B/C had been submitted to him and that he 
was prepared then to pay costs. Defendant refused to accept them 
then and the Magistrate over-ruled the exception. Defendant there- 
upon appealed to the Appeal Court, Umtata, and the judgment of that 
Court was as follows: "Section 32 Schedule B Act 20 of 1856 ex- 
pressly provides that when a judgaient of absolution from the instance 
is given the Plaintiff can only commence a new action upon payment 
of the costs awarded against him and it has been ruled in the Sup- 
reme Court that dismissal of a summons is the same in effect as abso- 
lution from the instance. Van Zyl, page 770, says Plaintiff may 
commence his action de novo provided he first pays Defendant's costs 
incurred. The case of Thacker vs. Fourie does not apply in this case 
as the discretion of the Supreme Court is not limited by Statutory law as 
is the case in the Resident Magistrates' Courts." 

Appeal accordingly allowed allowing the exception in the Court 
below. 

Mvalo vs. John Malgass. 

This was an appeal from a judgment of the Magistrate of Cotimva- 
ba. The claim was partly one for the return of the "ubulunga" beast, 
and the judgment of the Appeal Court, Umtata, on that point was as 
follows : "The return of cattle given as ubulunga can only be set off 
or made against a claim for return of dowry and in this case no return 
of dowry was made . . ." The rest of the judgment is not important. 
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Mbuiail vs. QIIo. 

This was an appeal from a judgment of the Magistrate of Cofimva- 
ba. Plaintiff claimed certain children alleging that on the death of 
his father his mother returned to her people where she gave birth to 
certain children which he claimed, his father's dowry not having been 
returned. The Magistrate held that after the death of her first husband 
she had remarried and that as the children claimed were those of a 
second marriage Plaintiff was not entitled to succeed. Against this ruling 
Plaintiff appealed to the Appeal Court, Umtata, and the judgment of 
that Court was as follows : " The question raised by the Appellant's 
Attorney was dealt with and disposed of by the judgment of the E. 
D. Court in the case of Nbono vs. Namxoweni heard on the 13th 
August 1891 on appeal from the Magistrate of St. Marks. 

By Proc. 140 of 1885 the age of majority is fixed for both males 
and females at the age of 21 years. The woman Nojenti by the death 
of her first husband was released from tutelage and was at liberty to 
contract a second marriage. 

The evidence shows that the children claimed by the Appellant are 
the lawful issue of that marriage and Appellant can have no claim 
with regard to them." 



Yapi Tole vs. Ngazi. 

The records of the Appeal Court do not show where this appeal 
was from. 

The Plaintiff claimed 5 head of cattle and 16 sheep alleging that 
he became engaged to Defendant's daughter and paid above stock as 
dowry, that owing to bodily infirmity he could not carry out the en- 
gagement. The Magistrate gave judgment for the Plaintiff as prayed 
and against this judgment the Defendant appealed to the Appeal 
Court, Butterworth. The judgment of that Court was as follows : " The 
engagement having been broken off by the Respondent although for 
a reasonable cause being a defect in himself the Magistrate should 
have taken that fact in consideration as well as the expenses the Ap- 
pellant has been put to." 

Judgment was altered to one for Plaintiff for four cattle and 16 
sheep. 
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Myazi vs. Lopente. 

This was an appeal from a judgment of tiie Magistrate of Butter- 
worth. 

The Defendant was a woman, a widow, and there was a total 
failure of male issue on the side of her husband, not a single male re- 
lation of her late husband could be traced ; the Plaintiff claimed the 
estate on the grounds that he was related to her husband but he failed 
to prove the relationship. As according to Native law a woman can- 
not succeed, the question was put to the Native assessors what be- 
came of the estate when there was a total failure of male relatives, 
and they replied that in such cases the woman with the estate would 
be taken by the Chief who would keep her as his daughter and marry 
her to another man and receive dowry for her. The Appeal Court 
then ordered that the woman should be allowed to retain possession of 
the property, but that the ownership was not vested in her and that 
she was to be considered the ward of the Headman for the time being 
and that no animal should be sold or otherwise alienated without the 
permission of the Magistrate. 

Madoio vs. Nomanda. 

This was an appeal from a judgment of the Resident Magistrate of 
Nqamakwe giving judgment for the Plaintiff in an action in which 
he claimed an inheritance from the Defendant. The Defendant appeal- 
ed to the Appeal Court, Butterworth, and the judgment of that Court 
was as follows: "It is very clearly laid down by all authorities upon 
Native law that no female can inherit property and this Court is of 
opinion that the Appellant has clearly established his legal right to the 
property in dispute, the appeal is therefore allowed in so far as that 
Appellant is declared to be legal heir of Tudo's estate. 

It is however clear to the Court that Appellant has abused his 
position of guardian to Tudo's family by not providing for their sup- 
port or by driving them from his home or rendering their position so 
uncomfortable as to oblige them to leave. Respondent and the children 
of her brother Tudo were quite within their rights in applying to the 
Magistrate for their protection and which he was justified in accord- 
ing them and this Court so far supports his judgment in that it 
approves of the property of the late Tudo being removed from the 
custody of Appellant and being placed in the hands of a male guardian 
to be selected by the Magistrate and to be held by him respon- 
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sible for the support and maintenance of Tudo's family for such period 
as he may deem necessary in the interests of justice and humanity. 
There will be no order as to costs as although the appeal has been 
partly altered the action was clearly owing to the Appellant's miscon- 
duct and disregard to his duties as guardian." 

Dick John vs. Bangdnl. 

This was an appeal from the judgment of the Resident Magistrate 
of Kentani in an interpleader action holding certain property which 
had been claimed by the father in execution of a judgment against his 
son wl^o was residing at his kraal. The Magistrate held that as the 
father was not a party to the original action he could not be held 
liable for the judgment, and against this decision the Respondent ap- 
pealed to the Appeal Court, Butterworth, and the judgment of that 
Court was as follows : 

" There is no doubt that by native law the father is liable for the 
debts and acts of the son until the son establishes a home quite dis- 
tinct from that of his father or has been publicly repudiated by the 
father to escape being liable for his son's action. There is no proof on 
the record that either of these conditions for escaping the son's liability 
exists in this case. Before the father can be held liable for the acts 
or debts he should have an opportunity of defending the action to 
which the sentence may make him a party ; the father was not joined 
in the summons with the son and therefore the Court holds that until 
this is done or the conditions above proved the property cannot be 
seized, the father had no opportunity of making any defence." 

The appeal was therefore dismissed. 

Dick John vs. Banganl. 

This was an appeal from the judgment of the Resident Magistrate 
of Kentani. 

Bangani had got judgment against Dick John's son and after 
the judgment of the Appeal Court holding that he could not attach 
the father's property without joining the father in the summons he 
sued Dick John the father and the Magistrate gave judgment against 
him. Dick John thereupon appealed on the grounds that a judgment 
against one tort feasor was a bar to any further action against any 
others. The following is the ruling of the Appeal Court, Butterworth, 
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on the point: " Notwithstanding the several authorities quoted which 
no doubt possess force in a Colonial Court this Court whilst following as 
far as possible and as far as the circumstances and conditions of the 
people and country it is not bound by the hard and fast rules laid 
down for the guidance of Magistrate's Courts in the Colony where tech- 
nicalities may be observed without prejudice to the litigants under Na- 
tive law, judgment against the son residing at the father's or guardian's 
kraal would be executed against latter's property without further ex- 
pense or litigation. In this case the father is clearly liable for the 
judgment and which was not allowed to be executed against the 
father's property by the Court because the father had not been called to 
be present whilst case was being talked." The appeal was accordingly 
dismissed. 

Peter Class vs. Mgqweqwe. 

This was an appeal from the judgment of the Magistrate of Idu- 
tywa. 

In the case of Dick John vs. Bangani the father's liability for the 
torts of his sons was explained, but in this case the question of the 
owner of the kraal was decided, the judgment of the Appeal Court 
Butterworth was as follows : " It is a well-know r n principle of Native 
law that the head of a kraal is responsible for penalties incurred by 
members of that kraal provided those committing them are not in a 
position to satisfy the judgment recorded against them. The principle 
is thoroughly understood by all Natives ; the Court cannot think that 
any are ignorant of it. In this case the uncle of the Defendant accep- 
ted the guardianship of the nephew well knowing the responsibility 
that that position placed upon him, from which he was doubtless fully 
aware he might have been released by compelling his nephew to esta- 
blish a kraal of his own. The question as to whether the father or 
uncle is liable in such cases may be summed up by the simple answer 
that the legal guardian under whom a ward is living is liable irrespec- 
tive of the degree of the relationship subsisting between them. The 
above rule not to apply to shop debt cases which do not arise out of Na- 
tive law." 

Note. — In above case the young man spoken of as a ward was a mar- 
ried man with a family of his own, and the Magistrate in his reasons for 
holding the property not executable considered that his guardian 
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having paid dowry for him was no longer liable for his property though 
he was still living at his kraal, but the Appeal Court held that so long 
as he was living at his kraal he was liable for his torts irrespective of 
his age. — Rep. 

Jebez Dingiswayo vs. Jeremiah Dlngiswayo. 

This was an appeal from a judgment of the Magistrate of Nqa- 
makwe giving judgment for the Plaintiff in an action for adultery. The 
Magistrate awarded higher damages than usual on the grounds that 
the Plaintiff was married to his wife according to Colonial law, the 
ruling of the Appeal Court, Butterworth, was as follows : "... This Court 
however is of opinion that the amount of damages awarded in this case 
is excessive ; it cannot admit the contention that the fact that the par 
ties were married according to Christian rites justifies damages heavier 
than are usually granted. " 

The Magistrate's judgment of £ % 2± was therefore altered to one for 
£12. 

Katazo vs. Solomon. 

This was an appeal from a judgment of the Resident Magistrate of 
Nqamakwe. 

The summons claimed damages in that Defendant had agreed to 
cover a brick kiln for Plaintiff but had failed to do so whereby the 
bricks were destroyed, exception was taken to the summons on the 
grounds that Defendant received no consideration. The Magistrate 
allowed the exception and an Appeal was lodged against his ruling. The 
ruling of the Appeal Court, Butterworth, was as follows. " It is not 
necessary to prove that a consideration has been promised or agreed 
upon in order to establish the validity of a contract or agreement ; the 
simple fact that a person agrees to perform a certain duty even with- 
out any consideration renders him liable for damages or loss that may 
occur from the non-performance of such contract as promised." 

Appeal was accordingly allowed. 

Banganl vs. Delihiazo. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe giving judgment for Plaintiff in a slander case and over-ruling an 
exception that no such action lay in Native law. 
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The Defendant appealed to the Appeal Court, Butterworth, and 
the judgment of that Court was as follows : 

" According to Native law and custom no action lies for slander, 
but the Magistrate appears to have dealt with this case under the Co- 
lonial law ; that being so the Court cannot disturb the decision but re- 
cords its opinion that cases between Natives can be more suitably dealt 
with under the Native law and custom and that actions of this nature 
are calculated to prevent and interfere with the system of search for 
stolen stock as followed out by Natives. Further it is desirable in these 
cases that the Magistrate should state under what law he tries a case." 

Note. — A party were following the spoor of stolen stock the spoor was 
traced to one man's kraal but in the opinion of the majority is past 
his kraa) ; the owner thought otherwise and refused to go any further 
as he said that he had found the thief who had stolen his sheep ; hence 
the case of which the above is the judgment on appeal. — Rep. 

Noslkl vs. Tint. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe allowing an exception that a married woman could not take action 
against her husband unassisted ; the woman appealed to the Appeal 
Court, Butterworth, and the judgment of that Court was as follows ; 
" According to Native law and custom a woman has a right of action 
against her husband unassisted when the husband is or is alleged to be 
making an improper disposition of property belonging to her house." 

Appeal was accordingly allowed. 

Mzambaiala vs. Slilnga 

This was an appeal from a judgment of the Magistrate of Butter- 
worth giving judgment for the Plaintiff in which he claimed the 
dowry of an illegitimate child of his. The Defendant appealed to the 
Appeal Court, Butterworth, and the judgment of that Court was as 
follows : " It is admitted that the Respondent when he became a 
Christian married one of his two wives by Christian rites and sent 
the other (Nosenti) home to her people and by so doing dissolved the 
marriage which had been entered into between them according to 
Native Jaw, This act of sending her away extinguished all claim for 
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restoration of the dowry and the woman Nosenti became so far as he 
was concerned free from all ties, consequently respondent can have 
no claim for the child or children which she gave birth to after 
separation." 

Appeal accordingly allowed. 

Vuba vs. Vuba. 

This was an appeal from a judgment of the Magistrate of Butter- 
worth granting an interdict. 

The grounds of appeal were that the Magistrate had not the 
jurisdiction to grant an interdict. 

The judgment of the Appeal Court, Butterworth, was as follows : 
"Under the provisions of Pro. 110 of 1879 Magistrates have jurisdic- 
tion in all civil suits and proceedings over and against any person 
residing in their respective Districts, consequently it would appear 
that the Magistrate had jurisdiction to grant the interdict prayed 
for. The question raised by the Appellant's Attorney as to how and 
by what means he is to enforce the order is «not before the Court and 
on this point the Court expresses no opinion." 

Coils vs. Matshowana. 

This was an appeal from the judgment of the Magistrate of 
Nqamakwe. 

Plaintiff claimed the dowry of his sister; he and his sister were 
the illegitimate children of the same father and mother; the father 
had paid for the pregnancy of their mother on both occasions but 
had not married her, the father died without legitimate issue. The 
Magistrate held that the brother was entitled to the dowry of his 
sister but his judgment was set aside by the Appeal Court whose 
judgment was as follows : "The Plaintiff in this action was the illegi- 
timate son of one Mhletywa who left no legitimate issue. The 
question now before the Court is whether in the absence of legitimate 
issue the Plaintiff can succeed to his father's estate and as heir of that 
estate be entitled to sue for the dowry paid for his sister by the same 
mother also the illegitimate child of her late father. Upon the ques- 
tion being put to the Native assessors they are of opinion (Veldtman 
being spokesman) that unless the son was fetched by his father the 
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usual cattle being paid for his maintenance and after so being fetched 
was properly established and declared by his father to be his heir he 
cannot succeed to his father's estate or maintain the present action. 
This being so the Respondent clearly has no right of action and the 
appeal is accordingly allowed." 

Baduli vs. Main. 

This was an interpleader action. Baduli had paid dowry for a 
girl and the father of the girl sold one of the cattle to Main. The 
marriage between Baduli and the girl did not take place and Baduli 
issued a writ for the recovery of his cattle and seized the one that 
bad been sold to Main. Main interpleaded for it and the Magis- 
trate held that it was not executable. Against this ruling Baduli ap- 
pealed to the Appeal Court, Butterworth ; that Court held it to be exe- 
cutable giving the following judgment : " When cattle are paid as 
dowry on account of a marriage to be contracted, until that marriage 
takes place the ownership does not pass from the person paying it; if they 
die it is his loss and according to Native custom he has to replace them. 
In this case it is undisputed that the cow now attached was paid as 
dowry by the Appellant and as the marriage never took place the 
cow still remained the property of the Appellant." 

Appeal accordingly allowed. 

Note. —This judgment was confirmed by the Supreme Court in 
the case of Peacock vs. Rango, C. T. L. R., 12 page 445. In the case 
of Mills v . Bidli, C. T. L. II., 15 page 742, the Sup. erne Court held that 
pending the marriage the stock could not be attached at the suit of a 
creditor of the payer on the grounds that the father had a lien on it. 
—Rep. 

Adonis vs. Zazani. 

This was an appeal from a judgment of the Magistrate of Butter- 
worth. 

The Appellant had eloped with the Respondent's daughter and 
married her according to Christian rites without paying any dowry ; 
the Respondent thereupon sued him for dowry and got judgment for ten 
hea(l of cattle and the Appellant appealed to the Appeal Court, Butter- 
worth. The judgment of that Court was as follows : " According to Na- 
tive law there is no right of action to compel the payment of dowry, 
the only remedy the father or guardian of a woman had was to 'teleka' 
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her and detain her until more dowry was paid, and if sued for the re- 
turn of the woman this was a sufficient defence if the parent or guar- 
dian could show that an insufficient dowry or the number of the cattle 
agreed upon had not been paid ; in that case the Chief would not order 
the return of the woman but direct the husband to pay more dowry, 
but an action to compel payment of dowry was unknown. In the pre- 
sent case the marriage was contracted according to Christian rites the 
contracting parties both being majors. By Section 39 of Proc. 110 of 
1879 the legal age of majority of all persons male or female is 21 years, 
consequently it was not in the power of the Respondent to have pre- 
vented the marriage.'' Appeal accordingly allowed. 

Mr. Brownlee, one of the Assessors, dissented from this judgment. 

Mlahliwe vs. Gobozana. 

This was an appeal from a judgment of the Magistrate of Nqa- 
makwe giving judgment for the Defendant in an action wherein the 
Plaintiff had claimed the return of the dowry he had paid for Defen- 
dant's daughter. 

The following is the judgment of the Appeal Court, Butterworth, 
which appears to be rather at conflict with other judgments in similar 
cases : "In this case it is not clear who is considered by the Magis- 
trate to be to blame for the breach of the engagement. If the girl is 
to blame then Plaintiff is entitled to recover the dowry paid by hira ; 
if the Plaintiff be to blame he would not be entitled to claim the re- 
turn of all, but if several cattle were paid then he would be en- 
titled to recover a portion of the cattle paid by him." 

The case was remitted to the Magistrate to give a ruling as to 
who was to blame. 

Kokwe vs. Gubela. 

This was an appeal from a judgment of the Magistrate of Idutywa. 

The summons alleged that Plaintiff's late father adopted Defend- 
ant and provided him with a wife, and that Plaintiff was therefore 
entitled to the dowry which had been paid for his (Defendant's) eldest 
daughter. The Magistrate allowed an exception that the summons 
disclosed no cause of action and the Plaintiff appealed to the Appeal 
Court at Butterworth against this ruling. The judgment of that 
Court was as follows : "It appears from the evidence of experts upon 
Native law that the person who pays dowry for an adopted boy or his 
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own heir has the right under Native law to claim a portion of the 
dowry paid for a girl horn to the adopted son, or if more than one 
daughter is horn of the marriage he might claim the eldest daughter." 
Appeal was therefore allowed and case remitted to Magistrate 
for' trial on its merits. 

Simanga vs. Gaqa. 

This was an appeal from a judgment of the Magistrate of Willow- 
vale. 

The Plaintiff had married Defendant's daughter paying five head 
of cattle as dowry for her, subsequently the girl sued to have the mar- 
riage set aside on the grounds that her husband was impotent. The 
Court, holding that the man was impotent and had been so at the 
time of the marriage, declared the marriage void ah initio. Plaintift 
thereupon sued for the return of his dowry, but the Magistrate ruled 
that as he had married the girl knowing he was physically unfit to 
marry held that he was not entitled to the return of any portion of 
the dowry and against this ruling he appealed to the Appeal Court, 
Butterworth. The ruling of that Court was as follows : " The asses- 
sors are divided in opinion, the one holding that none of the dowry is 
recoverable and the other that at least a portion is recoverable. 

Judgment. —The appeal is allowed with costs, Magistrate's judg- 
ment altered to one for Plaintiff for two cattle and costs." 

Maclean vs. Nyobela. 

This was an appeal from a judgment of the Magistrate of Willow- 
vale. 

The Plaintiff claimed certain stock, but during the hearing of the 
case it transpired that he was really claiming it for his ward. The 
Defendant thereupon asked that the summons should be dismissed as it 
should have disclosed that the Plaintiff was suing in his representative 
capacity and not in his personal, and should also have disclosed the 
name of the ward. The Magistrate refused to throw out the summons 
and the Defendant thereupon asked for a postponement to enable him 
to appeal. This was done and the ruling of the Appeal Court was as 
follows : " The Magistrate should not have stopped proceedings on 
this technical exception ; the Plaintiff in the Court below sued on 
behalf of his deceased son for recovery of dowry cattle paid on account 
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of his son ; it would certainly have been better to have disclosed 
this in the summons ; the ward's name also should have been disclosed 
so that it should have been on record that the guardian is suing in his 
representative capacity ; when the point was raised the summons could 
have been amended ; the Defendant appealed ; proceedings were stopped ; 
which the Court regrets as all the parties and their witnesses were 
present and the case could have been heard on its merits.'' 

The case was remitted to the Magistrate to be heard on its merits. 

Godogwana vs. Runeli. 

This was an appeal from a judgment of the Magistrate of Tsomo 
awarding three head of cattle or their value j£15 for damages for 
seduction. The appeal to the Appeal Court, Butterworth, was on the 
question of the damages, the Appellant contending that they were 
excessive. The judgment of the Appeal Court was as follows : " In 
this case the only question is the number of the cattle paid as fine 
for seduction unaccompanied by pregnancy. It seems that the 
general practice among Fingos is to pay one beast for each case, but in 
a measure each case should be tried on its merits. Veldtman states 
that when a girl goes wrong at an intonjana the fine is one beast, but 
when there are aggravated circumstances the fine should be higher. 
The position is generally then that the fine where there is no pregnancy 
is one beast but where there are circumstances of aggravation the tine 
will be higher. From the evidence of the girl herself it appears that 
she was ready to meet the Appellant in the veldt and. she says she was 
his sweetheart, that they had connection several times and always in 
the veldt where she went to meet him. From a moral point of view 
she was much to blame. In the opinion of the Court there are no 
circumstances of aggravation and the Magistrate's judgment was 
altered to one for Plaintiff for one beast value £5."' 

Sidibulekana vs. Fuba. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe. 

The case originally came before the Appeal Court, Umtata, being 
then an appeal from a judgment of the Magistrate of Engcobo. 

The facts are that Sidubulekana lived in the District of Nqamakwe 
and Fuba in the Engcobo District. The former was the eldest son of 
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their father's right hand house and the latter the eldest son of the 
great house. On the death of their father Fuba borrowed six oxen 
from Sidubulekana (the oxen were the property of the right hand 
house). Fuba failed to return the oxen and Sidubulekana thereupon 
sued him in the R.M. Court, Engcobo. Fuba then set up the defence 
that Sidubulekana was an illegitimate son and therefore could not 
succeed to his father's right hand house and that as there was no son 
in that house the property all went to the great house. The Magistrate 
upheld this contention and Sidubulekana appealed to the Appeal 
Court, Umtata. That Court upheld the Magistrate's ruling and 
delivered the following judgment : " It has been conclusively proved 
that the Appellant is the illegitimate son of Gwecana's wife by Mqina 
who had paid as a tine for causing her pregnancy. The assessors are 
unanimously of opinion that such an illegitimate son cannot inherit in 
the estate of his mother's husband. The appeal is dismissed with 
costs." 

After this judgment Fuba sued Sidubulekana in the R.M. Court, 
Nqamakwe, for the rent of the property of the right hand house and 
the Magistrate gave judgment in favour of Fuba. Sidubulekana then 
appealed to the Appeal Court, Butterworth, and the following is the 
judgment of that Court : " Tn this case Plaintiff sued Defendant for 
property in the estate of Gwecana in the possession of the Defendant 
which lie claimed as heir of the right hand house. After marriage 
of Sidubulekana's mother she became pregnant and Gwecana had 
doubts as to the paternity of the child born and an enquiry ensued. 
For purpose of this case it is taken that the child was not a child of 
Gwecana but born in lawful wedlock. Gwecana died and then Sidu- 
bulekana sued Plaintiff for certain property to be restored {judgment 
•went against him and this judgment was confirmed on appeal on the 
advice of Native assessors that an illegitimate son could not succeed 
to the property of his father. Presumably this is under Tembu custom. 
The points in dispute are the same as those which were in dispute in 
the case referred to. The Court has given careful attention to the 
points of the case, the issues being important and the view it takes is 
that in all such cases effect should be given to the intentions of the 
deceased. Where a will is left and it is obscure the intention of the 
testator is considered and this view accords with advice given by old 
men on Fin'go customs. There are certain circumstances which go to 
show the intention of Gwecana ; he never repudiated Sidubulekana ; 
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he had no son in the right hand house except Sidubulekana ; in the 
great house Fuba was a son and heir. Besides Fuba there are other 
sons ; if Gwecana had decided that Sidubulekana should not succeed 
to the property of the right hand house he would have selected one of 
other sons as heir to that house ; he paid dowry out of the right hand 
house for Sidubulekana's wife. All this shows that Sidubulekana 
should succeed to the property. Sidubulekana was also administering 
the property and remained in charge of it after Gwecana's death. 
The Court declares Sidubulekana to be the rightful heir to the right 
hand house of the late Gwecana and judgment of the Court below is 
reversed. 

It must be understood that this judgment does not in any way 
affect the judgment of the Appeal Court, Umtata, in respect to 
Tembu custom. The case was there rightly decided according to 
Tembu custom ; here it may be dealt with according toFingo custom.*' 

Note. It would be presumptious for me to criticise a judgment 
of the Appeal Court on Native laws and customs, but these two 
judgments are so diametrically opposed that I think I may be pardoned 
for doing so. I certainly think that the? judgment given by the 
Appeal Court in Butterworth was the right one and we cannot lose 
sight of the fact that the assessors were Messrs. N. (). Thompson and 
W. T. Brownlee, and I understand that Mr. Liefeldt also agrees with 
this judgment. I have always understood that in Native law a 
married woman cannot beget a bastard. Even after the death of a 
husband, children born by the widow become the property of the 
husband's heirs. Should however a man choose he may disinherit a 
child born by his wife by another man and this would be considered 
good cause for disinherison (^according to Native law a son cannot be 
disinherited without just cause). The Appeal Court in Umtata 
appear to have taken the view that should a married woman have a 
child by a man, not her husband, in order to legitimise that child it 
would be necessary for the woman's husband to publicly adopt him. I 
think however that the child is presumed to be adopted unless the 
husband publicly renounces, otherwise why is it that we have so few of 
these cases. In fact this is the only one I ever heard of, whereas 
half the children in the Territories must be illegitimate according to 
our law. I had a striking case in Willow vale where a man 'died before 
his right hand wife had borne any sons. The property of that house 
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thereupon devolved upon the son of the great house. Some years 
after the husband's death his widow gave birth to a son and the son 
of the great house at once acknowledged him to he the heir of his 
father's right hand house and handed the property to him. I think 
the Court in Umtata was misled by the Native Assessors as it will 
be noticed that the case was put to them. --Hep. 

Wm. Notiwa vs. S. Vuba. 

This was an appeal from a judgment of the Magistrate of Ncja- 
makwe. 

The Respondent became engaged to Appellant's daughter and 
paid dowry for her. Subsequently he wrote to the girl telling her 
that he could not marry her as he had misconducted himself with an- 
other girl. The girl promptly wrote breaking off the engagement. 
Respondent then sued for his cattle which he had paid as dowry and 
which had now increased to twelve head. The Magistrate awarded 
him eight holding that Appellant was entitled to keep four for his 
trouble, «fec. The following is the judgment of the Appeal Court of 
Butterworth on the point : "The engagement was broken oft' by the 
intended bridegroom, the Plaintiff's son, by his letter of the 14th 
January in which he says distinctly that on account of misconduct 
with another girl he cannot fulfil his engagement and this is again 
repeated in his letter of 28th January. Under these circumstances the 
Plaintiff is not entitled to recover the stock paid on account of dowry/' 

Appeal was accordingly allowed and judgment altered to one for 
Defendant. 

Selani vs. Mtywaru. 

This was an appeal from a judgment of the Magistrate of Butter- 
worth giving judgment for the Plaintiff in an action wherein he claimed 
from the Defendant one beast his fees for doctoring a member of De- 
fendant's household. The Defendant appealed to the Appeal Court, But- 
terworth, and the judgment of that Court was as follows : " By Section 
60 of the Medical and Pharmacy Act no person can recover any 
charges in any Court of law for any medical or surgical advice or 
attendance or for any medicine unless be shall prove that he is 
licensed under the Act, therefore the present suit should not have 
been entertained," 
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Mgolotile vs. Jell. 

This was an appeal from a judgment of the Magistrate of 
Butterworth. 

It appears that the Plaintift had married the woman Nosenti 
according to Native rites, that the woman had left her husband but 
his dowry had not been returned and she subsequently married the De- 
fendant according to Christian rites. Three years after the Christian 
marriage the Plaintift' sued the Defendant for nine head of cattle as 
damages for the Defendant havin'g been committing adultery with his 
wife for three years, and also claimed the three children which had 
been born of the Christian marriage. The Magistrate gave judgment 
for the Defendant and against this judgment the Plaintiff appealed* to 
the Appeal Court, Butterworth. The judgment of the Court was as 
follows : "The marriage of the Appellant with the woman Nosenti 
according to Native custom is admitted. Appeal allowed with costs 
and Magistrate's judgment altered to judgment for Plaintiff for <£30 
and costs. The question of the claim for the children depends upon 
the validity or otherwise of the marriage by Christian rites and this 
can only disposed of by the Higher Courts or that of the Chief 
Magistrate of the Transkeian Territories/' 

Note. — It will be noticed that in the case of Mhlola vs. Magqa- 
daza and in the above case the Court held that where a person marries 
the wife of another, though in ignorance that she was a married woman, 
the husband can recover damages against him for adultery though in 
the case of Mgenaka vs. Mditshwa it ruled that he could not. On the 
ruling of the Supreme Court in the case of Qobela vs. Sihele, C.T.L.R. 
3 page 467, I should say that the marriage according to Native custom 
was legal and therefore the Christian marriage was not ; the children 
would therefore belong to the husband of the Native marriage; but why 
he should be allowed to get damages for adultery it is difficult to under- 
stand. Surely even according to Native law adultery must be a tort 
and how can it possibly be said that a man has committed a tort (a 
wrongful act committed) who has connection with a woman he be- 
lieves to be his wife ? In above case the Court goes on to say the 
question of the ownership of the children depends on the validity of 
the Christian marriage which can only be decided by a Higher Court, 
yet mulcts the man in damages for having connection with the woman 
which the Court cannot decide whether she is his wife or not. — Rep. 
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Nanto vs. Mgoxoto. 

This was an appeal from a judgment of the Magistrate of Tdu- 
tywa. 

Plaintiff claimed eight head of cattle alleging that his father's 
widow had returned to Defendant her father who had remarried her. 
The dowry his father had paid for her was eight head of cattle and as 
there had been three children the Magistrate gave judgment for five 
head of cattle. Against this judgment the Defendant appealed to the 
Appeal Court, Butterworth, and the judgment of that Court was as 
follows : " This Court has ruled in similar cases that when a woman 
leaves on account of the death of her husband the heir of the latter is 
not entitled to recover the whole of the dowry which is usually 
divided. 

Appeal was accordingly allowed and judgment altered to one for 
Plaintiff for two head of cattle. 

Tose Lupuwana vs. Sarah Lupuwana. 

This was an appeal from a judgment of the Magistrate of Nqa- 
makwe. 

Plaintiff was the widow of the late Lupuwana to whom she was 
married according to Christain rites. Lupuwana died leaving one 
daughter and after her marriage the Plaintiff took out Letters of Ad- 
ministration of her husbands estate and then claimed the dowry paid 
for her daughter on the grounds that it formed part of her husband r s 
estate, the Magistrate gave judgment for the Plaintiff, and against 
that judgment the Defendant appealed to the Appeal Court, Butter- 
worth. The judgment of that Court was as follows: ''Respondent 
states that her husband Lupuwana died ten years ago, and at the time 
of his death had no property whatever. His daughter Lilian was 
given in marriage between two and three years ago, the dowry paid 
for her being distributed under Respondent's directions by Sifuba in 
accordance with Native customs. After considerable time Respond- 
ent entered an action on her own behalf against Sifuba for return of a 
portion of the dowry ou the grounds stated in the summons that by 
reason of the community of property which existed between Respond- 
ents and her late husband she was entitled to half the estate, failing 
this she obtained Letters of Administration and instituted this pre- 
sent action. At the time of Lupuwana's death his daughter Lillian 
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was unmarried and could not in any way be regarded as an asset in 
the estate ; that being so the estate can have no claim for the dowry 
paid for hei which goes, in accordance with Native custom, to the 
nearest male heir to the late Lupuwana." 

Gwente vs. Smayili. 

This was an appeal from a judgment of the Magistrate of Jdu- 
tywa. 

Plaintiff alleged that he was the heir of the late Qalana who 
married Nojaji a daughter of Qaqaqa ; that at the time of marriage 
Nojaji was unknown to Qalana a married woman who had left her 
husband's kraal and whose dowry had not been returned to him ; that 
the woman had now left Qalana's kraal and returned to that of her 
first husband. Plaintiff the heir of Qalana therefore sued for the re- 
turn of his dowry. The Magistrate gave judgment for the Plaintiff 
for seven head of cattle, the number of the dowry paid less one beast. 
The judgment of the Appeal Court, Butter worth, was as follows: 
" The case before the Court has aspects peculiar to itself which have not 
previously arisen in this Court and which the Native assessors admit 
to be novel. The woman Nojaji was a widow when married to the 
late Qalana and the dowry paid by her first husband has never been 
returned ; since the death of the second husband Qalana, Nojaji has 
returned to the kraal of her first husband, thus from a Native point oi 
view reviving that marriage. The Appellant's position is also peculiar 
inasmuch as he is holding two dowries for the same woman which is 
distinctly contrary to Native custom ; he is consequently liable for the 
return of one of them. The heirs of the first husband have not claim- 
ed their's, and as the woman has returned to them they are now pre- 
cluded from doing so, consequently the Respondent's claim at any rate 
for a portion of the dowry appears to be a just one. In cases where the 
return of dowry is sued for on account of the death of the husband it 
has become customary in this Court not to restore more than half. 
In the present case although Nojaji had no children she lived with 
Qalana for a period of fourteen years which must be taken into consi- 
deration and one beast is deducted. Appeal allowed and Magistrates 
judgment altered to one for Plaintiff for three cattle." 

Masiliwe vs. Sizuzo. 

This was an appeal from a judgment of the Magistrate of Tsomo, 
refusing to take the evidence of a witness on the grounds that he had 



Digitized by 



Google 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Appeal Court Report, Umtata and Butterworth. 19 

been in Court during the time that the other witnesses had given 
their evidence. The judgment of the Appeal Court, Butterworth, was 
as follows : " The objection made by Respondent's Attorney to the 
evidence of the headmen Mpini being taken because he was in Court 
during the hearing of the case should not have been allowed by the 
Magistrate as there is nothing in the rules of Court to exclude such 
evidence from being taken and as the evidence appears to be impor- 
tant." 

Slyikiii vs. Qika. 

This was an appeal from a judgment of the Magistrate of Tsomo. 
Plaintiff sued for the return of his wife or the dowry he paid for her 
(six head of cattle). The Magistrate gave judgment for the return of 
the woman or five cattle, and against this judgment Defendant 
appealed to the Appeal Court, Butterworth. The judgment of that Court 
was as follows : " In this case the Respondent admitted that he was 
impotent notwithstanding he carried oif appellants daughter, and the 
Native assessors express the opinion that nn impotent person is not 
entitled to recover the whole of the dowry paid by him as the marriage 
is annulled on account of his defect, that where such a person has 
carried off a girl this adds to the number of the cattle to be awarded 
to the father. The appeal was allowed and the judgment' of the Court 
below altered to one for Plaintiff for two cattle. 

Jakeni vs. Mbelo. 

This was an appeal from a judgment of the Magistrate of Iduty wa, 
holding certain property executable in an interpleader action. The 
grounds on which the Magistrate held the property was that the 
Claimant being a bachelor was, according to" Native law, a minor, and 
as his father had not yet paid dowry for him anything he acquired be- 
longed to his father, and that his stock was therefore attachable in satis- 
faction of a judgment against his father. The Claimant appealed to the 
Appeal Court, Butterworth, and the judgment of that Court was as fol- 
lows : " Under Native law and custom, as originally administered by 
the independent Native chiefs, the property of persons living at a kraal 
was undoubtedly liable to attachment on a judgment against the head 
of the kraal, but Native custom in this respect is in conflict with 
Section 39 of Proclamation 110 of 1879 and Section 140 of 1888 which 
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especially provides that the age of majority in the Native Territories 
shall be twenty-one years. This being so it follows that the father or 
head of the kraal has no legal right to the property acquired by the 
members of his kraal who are majors and consequently such property 
is not executable on a judgment given against the head of the kraal." 
Appeal accordingly allowed. 

Aaron Mangqalaza vs. Ludidi. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe. Plaintiff in his summons alleged that he was the eldest son and 
heir of one Zoze and that Defendant wa J the son and heir of Mangqalaza 
and that the Defendant had possessed himself of the estate of the late 
Zoze which estate was that of the Plaintiff, he being the heir of Zoze. 
During the hearing of the case it transpired that Zoze had seduced 
and caused the pregnancy of a girl Sarah and that the Plaintiff was the 
result ; that he (Zoze) again had connection witli Sarah and caused her 
to become pregnant again and give birth to a girl and it was this girl's 
dowry now in dispute. On these facts coining out the Magistrate 
dismissed the claim holding that Plaintiff being an illegitimate son he 
could not succeed to his father's estate, Plaintiff appealed tgainst this 
judgment to the Appeal Court, Butterworth, and the judgment of that 
Court was as follows : " It is not stated either in the summons or in 
the evidence whose daughter Sarah is or whose son Zoze is. The 
parties being in Court however it is elicited that Zoze was the son of 
Mai.gqnla-za and Sarah the daughter of Nqola. The case having been 
subr^ itted to Native experts as to whether Plaintiff, who is an illegiti- 
mate son of Zoze, can succeed as against Defendant who is the lawful 
heir of Mangqalaza the father of Zoze, the experts state that neither 
party should claim through Mangqalaza as neither he nor his heirs 
have any claim upon the dowry of the illegitimate daughter of Sarah 
until cattle have been paid for her ' sondlo.' Had such maintenance 
cattle been paid then Defendant would be en til led to succeed in this 
case, but none having been paid the girl is the propei&y of Sarahs 
guardian, and he or the Plaintiff failing, all other male representatives 
of Sarah's family would be entitled to recover the girl or her dowry 
from Manqgalaza and his heirs. Briefly in effect then, the Court finds 
that no 'sondlo' having been paid, and in the event of there being no 
other male representative of Sarah Plaintiff is entitled to sue. The 
appeal is therefore allowed and the case remitted to be tried on its 
merits, Respondent to pay costs." 
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This case is not on all fours with the case of Kolis vs. Matshwane 
(Appeal Court, Butterworth, 2G/12/01) referred to in argument, as 
in the latter case the claim of the Plaintiff was the estate of his puta- 
tive father, while in this case now before the Court the claim is for 
property which really belongs to the family of Plaintiffs mother and to 
which neither Mangqalaza nor his heirs have any title or claim until 
payment of * sondlo.' 

The case was accordingly remitted to the Magistrate, who after 
taking evidence gave judgment for Plaintiff and against this judgment 
there was another appeal to the Appeal Court, Butterworth, when the 
ruling of that Court was as follows : " In the reasons given for 
allowing the previous appeal and remitting the case to be tried on its 
merits it was stated that in the event of there being no male represen- 
tative of Nqola's family Plaintiff is entitled to sue. In the subsequent 
proceedings this very important point has been overlooked. It has 
now been elicited from the Appellant (Plaintiff in the Court below) 
that Nqola the father of his mother Sarah left two sons Benya and 
Zondi living at Keiskhama Hoek consequently in terms of the opinion 
by Native assessors appellant has no right of action." 
Appeal accordingly allowed. 

Daniso vs. Makinana. 

Appeal from a judgment of Butterworth holding that the father 
was not liable for the torts of his son after the son had married and 
had a family of his own though still living at his father's kraal. 

The judgment of the Appeal Court at Butterworth was as follows : 
"The question as tu whether under Native law and custom the head of 
of a kraal is liable for the torts committed by members of the kraal 
has clearly been answered in the affirmative in more than one case by 
the Appeal Court and the reasons upon which its decisions are based 
are fully h>et forth in case of Peter Klass vs. Mhqweqwe heard in the 
Appeal Court, July 1S97." Appeal accordingly allowed. 

Mr. Brownlee dissented, holding that the son being a major his 
father was not liable for his torts. 

Temba vs. Ben Mgadi. 

This was an appeal from the Magistrate, Idutywa, on an ex- 
ception that the Defendant was not domiciled in Idutywa. 

The Magistrate sustained the exception and the Plaintiff appealed 
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to the Appeal Court, Butterwortli. The ruling of that Court was as 
follows : "The evidence shows that the Respondent was a resident at 
Gxara, in Idutywa District, at which place he had and still has a 
kraal ; that some years ago he left temporarily and obtained employ- 
ment at Stutterheim as a constable but has ever since continued to 
maintain his domicile at Gxara, keeping up the kraal which is occupied 
by members of his family and where his wife was at the time process 
was issued, and it is clear therefore that his permanent residence is at 
Gxara and consequently an action against him can be brought in the 
Court at Idutywa." 

Respondent then applied to the Supreme Court to review the pro- 
ceedings on the ground of irregularity. This was granted and the 
above ruling set aside, the Supreme Court holding that the Magis- 
trate at Idutywa had not jurisdiction as Defendant was resident in 
Stutterheim, C.T.L.R., H. 

Daniel Mtshotshana vs. Songwevu Mtshotshana. 

Appeal from Willow vale. Plaintiff in his summons alleged that 
he was the eldest son of the Great House of Defendant ; that Defend- 
ant had married a right hand wife, paying dowry for her from the 
property of the Great House ; that the right hand wife had given 
birth to a son, but having no daughter the Defendant had taken one 
of the daughters of the Great House and placed her in the right hand 
house ; that the girl was now married and dowry paid for her, which 
dowry was in the right hand house and so Plaintiff claimed that it 
should be placed in the Great House. 

The Magistrate gave judgment for Defendant, holding that a 
man could do what he liked with his property. Against this judg- 
ment the Plaintiff* appealed to the Appeal Court, Butterworth, and 
the judgment of that Court was as follows : "The case having been 
submitted to the Native assessors on the question of Native custom, 
Munxiwa (a Gcaleka) says th «t the transfer of a daughter from the 
Great House to Jie right hand house is in accordance with Native cus- 
tom, a* d mentions cases in Hintsa's and Tvreli's families in which this 
was done , Mveva and Mboxwana, (Fingos), state that a transfer of a 
daughter from a junior house to the Great House is in accordance with 
the custom but not from the Great House to a junior house. Veldt- 
man (Fingo), states that the transfer from a Great House to a smaller 
house can be done, but it must be after consultation with leading 
members of the family. The appeal is dismissed." 
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Nosenti vs. Sotewu. 

Appeal from a judgment of the Magistrate of Willowvale. The 
Plaintiff had sued the Defendant who took an exception to the sum- 
mons. The exception having been over-ruled the Defendant asked for 
a postponement to enable him to appeal on the exception. This was 
done and the appeal dismissed with costs. The case was then heard 
by the Magistrate on its merits, who absolved the Plaintiff from the 
instance. The Plaintiff thereupon instituted fresh proceedings when 
the Defendant excepted to them on the grounds that the costs in the 
previous action had not been paid ; the Plaintiff replied that these 
costs had not been taxed and demanded and further that they only 
amounted to 14/- whereas the costs of the appeal which Defendant 
had been ordered to pay amounted to over £2, 5s. and that these costs 
had not been paid and claimed to set the costs due by him against 
those due to him, the Magistrate sustained the exception and dismissed 
the summons. Against the ruling the Plaintiff appealed to the Appeal 
Court, Butterworth, and the ruling of that Court was as follows : 
"Section 32, Schedule B, Act 20 of 1856 proves that where the 
Defendant has been absolved from the instance the Plaintiff may 
commence a new action for the same cause upon payment of the costs 
awarded against him. This clearly implies that the costs must be 
paid before fresh process is issued. In the case of Smuts v.% Poole 
heard in the Supreme Court on the 31/5/05, Mr. Justice Buchanan 
stated : i All that was required was that the costs nr^st be pid before 
the case was heard.' There had been a tender of the costs before the hear- 
ing. The contention by Appellant's Attorney that he could set off the 
costs of appeal due to his client in the opinion of the Court is not good, 
inasmuch as the costs had not been taxed and until that was done 
they were not legally recoverable from the opposite party ; it is true 
that the costs incurred by the judgment of absolution had also not 
been taxed but the wording o^ the section of the Magistrate's Court 
Act dealing with the question places the onus of getting the costs paid 
on the Plaintiff. The cases quoted by Mr. Attorney Warner in 
support of his contention do not apply — that of Deneys vs. Stoffberg 
having been heard in 1828, years before the passing of Act 1856, 
and in the case of Makubalo vs. Mkenya the previous costs arose 
out of a criminal action and not from the same cause as that now being 
dealt with. Tn the absence of any clear ruling of a Supreme Court be- 
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ing shown deciding that the previous costs roast be taxed and demand- 
ed before being pleaded as above, the Court is of opinion that the pro- 
visions of rule 32 of the Magistrate's Court Act should be strictly 
followed. " 

Appeal accordingly dismissed. 

Ndevu vs. Bikani 

This was an appeal from a judgment of the Magistrate of Willow- 
vale. Plaintiff had sued for one cow. The Plaintiff had alleged in 
his summons that Defendant's son had been gored by a bull ; that he 
had requested the Plaintiff to attend him promising him a cow should 
he succeed in curing him ; that Plaintiff had accordingly attended 
him and had effected a cure and therefore claimed his cow. The De- 
fendant excepted to the summons on the grounds that Plaintiff was 
not a licensed doctor and therefore could not sue for his fees. The 
Magistrate having over-ruled the exception the Defendant appealed to 
the Appeal Court, Butterworth, and the judgment of that Court was 
as follows : " In view of the clearly expressed provisions of Section 
60 of the Medical and Pharmacy Act the Court, while fully sympa- 
thising with the Respondent, must allow the appeal. The case is no 
doubt a hard one and the action of the Appellant is such as will tend 
to deprive other sufferers of assistance, but there can be no question 
that claims of such nature cannot be recovered in the Courts of the 
Territories." 

Nosenti vs. Mlindini 

This was an appeal from a judgment of the Magistrate of Tduty wa. 
The Respondent was the husband of the Appellant ; he had taken 
her to her people and told them that he no longer wished to have her 
as his wife and that he forfeited all right to his dowry. The Appel- 
lant thereupon sued him for certain property which she alleged that 
she had acquired during the existence of the marriage. The Magis- 
trate held that she had no claim, and against this judgment she ap- 
pealed to the- Appeal Court, Butterworth. The judgment of that 
Court was as follows : " Under Native law and custom any property 
the wife may acquire during the subsistence of the marriage becomes 
the property of the husband ; the Appellant in this case being the 
wife of Respondent has no right of action." 

Appeal accordingly dismissed. 
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James Jama vs. Veldtman. 

This was an appeal from a judgment of the Magistrate of Butter- 
worth. The Respondent had sued the Appellant for damages for 
causing the pregnancy of his brother's widow and the Magistrate had 
given judgment for the Respondent. Against this judgment the 
appellant appealed to the Appeal Court, Butterworth, and the judg- 
ment of that Court was as follows : " The Court cannot but express 
its surprise that an action of this nature should have been institu- 
ted by the Respondent; it is a well-known maxim of Native law that 
damages are not recoverable for intercourse with a widow even though 
it results in pregnancy ; it is marvellous that if such a right of action 
exists there has not been a single case of this kind before the Appeal 
Court since its establishment." 

Appeal accordingly allowed. 

Nomafan vs. Plkl. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe. The Plaintiff, the wife of Defendant, had sued her husband for 
divorce (the parties were married according to Native law) ; an excep- 
tion was taken to the summons on the grounds that the Magistrate 
had no jurisdiction to try such cases, and the Magistrate having 
allowed the exception the Plaintiff appealed to the Appeal Court, 
Butterworth. The judgment of that Court was as follows : " Section 
32 of Proclamation 110 of 1879 directs how questions of divorce or 
separation arising between persons married by a minister of the Chris- 
tian religion or by a civil marriage officer or entered into by Native 
custom and registered as provided by the 31st Section are to be 
dealt with. This section however has been amended by Act 35 of 1904 
and Section 33 directs the manner in which marriages entered into 
by Native custom prior to the Proclamation coming into force are to 
be dealt with. The registration of marriages entered into by Native 
custom as provided for in section 31 is not compulsory nor are such 
marriages if not registered forbidden nor in any way prohibited and 
Section 1 of the Proclamation dealing with marriages makes no special 
provision for their treatment. 

Excepting for the restriction contained in Section 32 the juris- 
diction of Magistrates in the Territories is unlimited, vi4© §ect\on 23, 
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no express provision having been made with regard to Native mar- 
riages entered into subsequent to the Proclamation and not registered, 
it follows that the Magistrates must deal with them under Section 23, 
and by this Section where the parties to the suit are both Natives he 
is empowered to determine the suit by Native law, and under Native 
law and custom a woman married according to Kaffir or Fingo forms 
by payment of cattle as dowry is, upon showing just and reasonable 
cause, entitled to have marriage annulled. Native marriages entered 
into in manner mentioned are dissolved by the dowry or some portion 
of it paid by the husband being returned, and this can be and is fre- 
quently effected without the parties coming into Court. Had the 
Respondent in the present case brought an action against his wife's 
father for the return of his dowry the Magistrate probably would have 
had no hesitation in adjudicating, and in the present case it is only 
necessary for him to determine what portion of the dowry the father 
is to restore in order to cancel the marriage." 

Jumba vs. Dubulekwele. 

This was an appeal from a judgment of the Magistrate of Nqama- 
kwe. The Plaintiff sued the, Defendant for the return of the dowry 
he had paid for his (Defendant's) daughter, alleging that the said 
daughter died shortly after the marriage. The Magistrate upheld an 
exception to the summons on the grounds that the summons disclosed 
no cause of action. The Plaintiff thereupon appealed to the Appeal 
Court, Butterworth, and the judgment of that Court was as follows : 
" Under Native law and custom in cases where the wife dies shortly 
after the marriage without issue, or having born one or two children 
only, the dowry or a portion of it is recoverable hence the custom of a 
father frequently sending another daughter to replace her deceased 
sister. 

There are circumstances under which the dowry is not recoverable, 
such as death of the wife from child birth, but the conditions of each 
particular case govern the number of cattle, if any, to be returned, and as 
a rule it is not usual for more than half what was paid to be returned, 
it being held by Native law jurists that the father is also entitled to 
consideration on account of the loss of his daughter and that such loss 
should be shared." 

Appeal accordingly allowed. 
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Bovi vs. Mgqitipl. 

This was an appeal from a judgment of the Magistrate of Kentani. 
Plaintiff alleged that he had sued and recovered judgment against one 
Mlungu for damages for adultery ; that on issuing a writ there was a 
return of nulla bona and as Mlungu was a resident of Defendant's 
kraal Defendant was liable for the judgment. The Magistrate gave 
judgment against Defendant and against this judgment Defendant 
appealed to the Appeal Court, Butterworth. The judgment of that 
Court was as follows : " It is a well-known principle of Native law 
and custom that the head of a kraal is responsible for the torts com- 
mitted by any member of his family and persons living at his kraal 
so long as they are bona fide residents of his kraal. In the present 
case it is admitted that Mlungu, against whom a judgment for damages 
was given, was at the time a resident at appellant's kraal and he is 
therefore under Native law and custom liable for the damages awarded 
against Mlungu, and the fact that he was not joined in the summons in 
the suit against Mlungu does not release him from such responsibility." 

Nosenti vs. Sotewu. 

This was an appeal from a judgment of the Magistrate of Willow- 
vale. The Plaintiff claimed certain property as being her " Ubulu- 
nga" cattle and also other property. During her evidence Plaintiff 
stated that she been given an " ubulunga" beast but that her husband 
had disposed of it and had thereupon replaced it with one of his. She 
also stated that she was the right hand wife but that as she had no 
children her husband had married another woman and had placed her 
a child bearer to her (the Plaintiff). Though there was no " Qadi" to 
the Great House, the Magistrate doubted both these statements and 
dismissed the claim, and against this judgment the Plaintiff appealed 
to the Appeal Court, Butterworth. The judgment of that Court was 
as follows : " The question having been put to headmen Veldtman 
he states that circumstances may arise in the family which will lead 
the husband and father to set aside one of his own cattle fur one as 
an " ubulunga" beast by a particular house and that this animal and 
its increase then becomes the property of that house. Also that it is 
in accordance with Native custom to place a wife in a house as a seed 
bearer to the wife of that house without giving the woman so placed 
the rank of 'Qadi.'" The Court, holding the above facts to be proved, 
allowed the appeal. 
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Poll vs. Mayeklso. 

This was an appeal from a judgment of the Magistrate of Idu- 
ty wa. The Plaintiff was the only child of her father Cukulu who was 
married to her mother according to Colonial law. On the deai,h of 
her parents the Defendant took possession of Cukulu's property, he 
being the heir according to Native law. Plaintiff thereupon took out 
L/A and then sued Defendant for the property. Defendant excep- 
ted to the proceedings on the grounds that the late Cukulu being a 
holder of certificate of citizenship under the Native Succession Act of 
1864 his estate should be dealt with according to Native law. The 
Magistrate upheld the exception and against this judgment the 
Plaintiff appealed to the Appeal Court, Butterworth. The judgment 
of that Court was as follows : " The question at issue is whether the 
estate of the late Cukulu should be administered under the provisions 
of Proclamation 110 of 1879 or under Act 18 of 1864 or any other 
law of the Cape Colony. 

The evidence shows that the late Cukulu lived at Healdtown, in 
the District of Fort Beaufort, in the Cape Colony, and it is admitted 
that he was married there by Christian rites ; that he never removed 
to or ever lived in the Territories but died in the Colony it conse- 
quently follows that the estate must be administered under such law 
in force in the Colony as is applicable. 

To bring the estate under the provisions of Act 18 of 1864 it is 
necessary to prove that the late Cukulu was either a resident at the 
time of his death in a location proclaimed under that Act or a holder 
of a certificate of citizenship issued under Act 18 of 1864." 

On the evidence the Court held that he was such a holder and so 
dismissed the Appeal. 

Peri vs. Nxozana. 

This was an appeal from a judgment of the Magistrate of Idu- 
ty wa. Defendant seduced and caused the pregnancy of Plaintiff's 
daughter. The girl finding the state she was in informed her people 
of her condition but before any action could be brought against 
Defendant she committed suicide. 

The Magistrate gave judgment for Plaintiff and against this 
judgment the Defendant appealed to the Appeal Court, Butterworth, 
The judgment of that Court was as follows : " The case being submit- 
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ted to the Native assessors they state that the girl having committed 
suicide before the charge had been taken to the Defendant's kraal 
in the usual way, the Respondent has no right of action. That by 
the custom of olden time's the death of the female under such circum- 
stances extinguished the claim. The evidence in support of the 
deceased girl having been pregnant is entirely hearsay and may or 
may not be true . . there being no available evidence to prove that the 
deceased girl was pregnant and by the Defendant Peri ; and in view 
of the opinion expressed by the Native assessors the appeal is allowed" 

Kobesi vs. Maqukango. 

This was an appeal from Mqanduli. 

The Plaintiff in the Court below stated that he was the eldest 
son of his father's great wife ; that his mother was dead and that on 
her death his father re-married and placed the new wife in the place 
of his mother, that is placed her in the place of. the great wife instead 
of the " qadi" as the custom would be ; he went on to say that his 
father now wished to remove her from the position of the great wife 
and make a qadi of her and he asked for an interdict preventing his 
father from so doing. The Magistrate gave judgment for the Plaintiff 
as prayed, holding that according to Native law the great wife would 
have to be replaced before a " qadi" could be married. Against this 
ruling the Defendant appealed to the Appeal Court, Umtata, and the 
ruling of that Court was as follows : " Chief Dalindyebo states : 
When a wife has left male issue it is not usual to place another woman 
in that house to revive it, if there is no male issue by the great wife 
then this is done ; if there is male issue the wife married would be a 
"qadi,'! even if the Defendant had placed the new wife in the place of 
the great wife there is nothing to prevent him from altering that 
arrangement and making her a " qadi" if he thought it advisable. 

Judgment. — Where a wife dies leaving male issue it is not 
customary to place another woman in that house in the place of the 
deceased wife, as by reason of the existence of a son the house is not 
dead but is represented by the son ; even if the appellant had made 
the arrangement contended by the Respondent, which this Court 
does not believe, there is nothing to prevent the appellant altering 
that arrangement. If Nofanti (the new wife) was substituted for his 
mother in the great house the Court is at a loss to understand why, 
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when Plaintiff removed to the Cacadu with all the property of the 
great house, he did not take Nofanti with him." The rest of the 
judgment is unimportant. 

Nyangweni vs. Magandlela. 

This was appeal from a judgment of the Resident Magistrate of 
Mqanduli giving judgment for the Plaintiff in an action wherein he 
claimed the dowry he had paid for his wife on the grounds that she 
had contracted leprosy and that he was therefore justified in driving 
her away, and claiming the return of his dowry. The Defendant 
appealed to the Appeal Court, Umtata, and the judgment of that 
Court was as follows : " From the evidence it would appear that 
leprosy was unknown in the appellant's family at the time of the 
marriage, which took place some five years ago, those affected being 
Respondent's wife and daughter. The Respondent then in a very 
heartless manner drove away his wife and now seeks to recover 
the dowry he paid. To this the Court hold he is not entitled and the 
appeal is allowed with costs." 

Mgenaka vs. Mditshwa. 

This was an appeal against the ruling of the Magistrate of 
Mqanduli in an action wherein the Plaintiff claimed three children 
and 5 head of cattle as damages for adultery, alleging that the Defen- 
dant was living with his wife that she had born him the three 
children claimed, he therefore claimed the three children and 5 cattle 
as damages for the adultery. 

The defence was that the Defendant had married the woman and ■ 
that the children were therefore his. 

The Magistrate gave judgment for Plaintiff for the children and 
also damages for the adultery, and against this judgment the Defen- 
dant appealed to the Appeal Court, Umtata. The ruling of that Court 
was as follows : " In this case it would appear that Ngenaka married 
Nofeliti the daughter of Ngubombi. That shortly afterwards Nofeliti 
deserted her husband and returned to her father who gave her in 
marriage to Mditshwa accepting a dowry of six cattle. The parties 
lived together for 16 years and had issue the three children claimed. 
Nofeliti then deserted the second husband, who then sued in the 
Magistrate's Court and obtained judgment for his three children and 
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a return of three of the dowry cattle paid by him, and thereafter 
Nofeliti returned to her -first husband who now claims the three 
children and damages for adultery. The matter being referred to the 
Native Assessors they are unanimous that according the Tembu law 
Ngenaka is entitled to the children as they were born by his wife 
while his marriage with her still subsisted he having never claimed 
the return of his dowry ; as the second marriage, although not legal, 
was entered into bona fide by Mditshwa, no claim lies for adultery. 
With this opinion the Court concurs and judgment was altered allow- 
ing the Plaintiff in the Court below the children, but striking out the 
damages which the Magistrate had allowed. 

Njobeni vs. Mzini. 

This was an appeal from the Resident Magistrate of Engcobo. 
The Plaintiff had claimed from the Defendant the dowry which he had 
paid for Defendant's daughter who died about three years after the 
marriage ; the Magistrate had given judgment for the Defendant, 
holding that as the woman contracted the disease from which she 
died at her husband's kraal, he was not entitled to the recovery of his 
dowry. Against this ruling the Plaintiff appealed to the Appeal 
Court, Umtata, and the ruling of that Court was as follows : " The 
opinion of Native Assessors with regard to the return of dowry where 
the woman dies shortly after marriage and without issue is that the 
dowry is returned. Where the woman dies after having one or two 
children the dowry is returnable, one beast being deducted for each 
child born whether the child lives or not. That there are special 
cases where the dowry is not returnable, — when the death of the 
woman is attributable to the husband such as death from child birth ; 
that the number of the cattle to be returned is decided by the circum- 
stances of each case. In the present case the Court agrees with the 
opinion of the R. M., Engcobo, that the disease leprosy from which 
the Appellant's wife died was contracted at his own kraal, but that 
Respondent or his representatives were fully aware of the existence 
of the disease at Appellant's kraal before completion of the marriage 
by payment of a dowry, and that by not withdrawing her, which they 
should have done, they exposed her knowingly to the disease from 
which she subsequently died. Taking this into consideration the 
Court is of opinion that he in some measure attributed to the unfor- 
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tunate woman's death and is therefore not entitled to retain the whole 
of the dowry. The appeal is allowed with costs and judgment entered 
for Appellant for four head of cattle." 

C. Kutu vs. Ndaba. 

This was an appeal from the judgment of the Magistrate of Ngqel- 
eni giving judgment for Plaintiff in an action in which he claimed from 
the Defendant certain stock which he alleged that he had paid to 
Defendant as dowry for his daughter ; that about eighteen months 
after the marriage his wife committed suicide and that he was there- 
fore entitled to return of his dowry. 

The Defendant appealed against the judgment, and the ruling of 
the Appeal Court, Umtata, was as follows: "The question having been 
submitted for opinion to the Pondo Native Assessors they state that 
when a woman dies shortly after marriage not having born children 
the dowry is returnable, formerly the whole, but in Nqwiliso's time 
it became customary to divide it, a portion being left with the father 
to console him for the loss of his daughter. If the woman leaves a 
child no portion of dowry is returnable. In a case such as this where 
the woman committed suicide the Assessors state they are unable to 
give an opinion as they have no knowledge of any similar case being 
dealt with. The Tembu Assessors on being consulted state that in 
cases where the father or guardian of the woman forces her against 
her will to the husband and as a result she commits suicide the dowry 
is returnable. In the present case the Court is of opinion that the 
merits of the case will be most fairly met by the dowry being divided 
after allowing one beast for the wedding outfit." 

Judgment was entered accordingly. 

Mesana vs. Ntshanga. 

This was an appeal from a judgment of the Resident Magistrate 
of Cofimvaba. 

The Plaintift claimed from the Defendant his wife or, the dowry 
he had paid for her. The defence was that when Plaintiff had paid 
dowry for her she was the wife of another man and that he therefore 
could not recover the woman or the dowry paid; the Magistrate 
ordered that the dowry should be returned and against this ruling 
the Defendant appealed to the Appeal Court, Umtata. The ruling 
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of that Court was as follows : "The Respondent admits that he knew 
the woman Kazana was already a wife and consequently she could 
not remarry until the first marriage was annulled either by restora- 
tion of the dowry or an order of the Court ; he can therefore have no 
claim for the woman or any cattle he paid knowing the illegality of 
this so-called marriage ; if cattle were paid the injured husband is the 
person entitled to them. Appeal accordingly allowed." 

Booi Luseti vs. Ben. 

This was an appeal against the decision of the Magistrate of Elliot 
to the Appeal Court, Umtata. 

Plaintiff in the Court below claimed his wife or the restoration 
of the dowry he had paid for her. The Defendant had pleaded the 
General Issue, and should the said plea be deemed insufficient pleads 
as follows : That the so-called marriage between Plaintiff and Lisiwe 
took place at a time when Plaintiff was already married and had a 
wife living, and that the marriage mentioned in the summons is in- 
valid and the dowry paid by the Plaintiff to the Defendant for the 
cohabitation of the said Lisiwe with the Plaintiff cannot be reoovered, 
the consideration being immoral. (2) That Plaintiff agreed to pay as 
dowry ten head of cattle ; that he has duly delivered six head and 
that the Defendant has been and is ready to restore the said Lisiwe 
to the Plaintiff upon the payment of the balance of the dowry. 

The Magistrate after taking evidence on the first part of the 
plea allowed it and absolved the Plaintiff from the instance. 
The Plaintiff appealed to the Appeal Court, Umtata, and 
the judgment of that Court was as follows : "The plea put in 
by Defendant's Attorney that Plaintift is already married and 
had a wife living and that the marriage mentioned in the sum- 
mons is invalid and that the dowry paid by Plaintiff to Defendant for 
the cohabitation of the said Lisiwe with the Plaintiff cannot be re- 
covered as the consideration is immoral, cannot be entertained. There 
is nothing in either the Colonial Acts extended to these Territories 
or in the Proclamations issued for their government prohibiting 
polygamy amongst the Natives. Proc. 140 of 1885 Section 34 re- 
cognises the existence of polygamous marriages inasmuch as it pro- 
vides that the first wife so married may be registered in the office of 
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the R.M. of the district within a period of three months after the 
celebration of such marriage ; registration is optional and not com- 
pulsory and no mention is made as to the fact that no other woman 
can be taken in marriage. 

As registration would place the woman so recorded in the light of 
wife and reduce all others to the position of concubines and disinherit 
all issue by them, the registration is absolutely a dead letter in the 
Territories. This Court was created especially for the administration 
of Native law and custom and wide powers vested in it so far that 
no appeal lies from its decision. 

The marriage and passage of dowry in this case is admitted by 
both parties, judgment is therefore for the woman to return to her 
husband within sixteen days from date or failing to return the dowry, 
six head of cattle, or their value <£18, to be returned by Respondent 
to Appellant." 

Note. — TJie Respondent took the case before the Supreme Court. 
That Court held that there was no appeal from the Appeal Court, 
and as there was no irregularity in the proceedings that Court could 
not interfere with the ruling of the Appeal Court ; however as the 
point raised by Defendant that Plaintiff had agreed to give ten head 
of cattle as dowry and had only paid six was not gone into by the 
Appeal Court they sent the case back to the Magistrate of Elliot to 
take evidence and rule on that point. C.T.L.R., 7 page 226. 

Mva Jonginambo vs. David Jonginambo. 

This was an appeal from the judgment of the Resident Magis- 
trate of Elliot giving judgment for the Plaintiff in an action wherein 
there was a dispute about certain stock. The case is important, deal- 
ing as it does with the " Xiba" house which is seldom heard of. The 
judgment of the Appeal Court of Urntata was as follows : "The Court 
is of opinion that the Xiba house is a separate house, the dowry for 
it being provided by the grandfather and it is not under the control 
of either the great or the right hand house according to Native custom. 
The Xiba house is rarely found outside the families of persons of rank. 
The house is described as the house of the ancestors and the dowry 
being provided from what may be called the personal estate of the 
man who provides it and descends from generation to generation 
distinct from the ordinary property of the family in question." 

The rest of the judgment is immaterial. 
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Mqobora vs. Jim Meslani. 

This was an appeal against the judgment of the Magistrate 
of Umtata, giving judgment for the Defendant in an action in which 
the Plaintiff claimed damages for Defendant committing adultery 
with his wife. The Defendant admitted the adultery but denied that 
the woman was Plaintiff's wife. 

It appeared that the woman was a widow when the Plaintiff 
married, and that her first husband's dowry had not been returned, 
the Magistrate thereupon held that as the first husband's dowry had 
not been returned that marriage was still in existence and gave judg- 
ment for Defendant. Against this judgment the Plaintiff appealed 
to the Appeal Court, in Umtata, and the judgment of that Court was 
as follows : " The Magistrate is incorrect in his reasons for judgment 
with regard to the decisions of the Appeal Court ; the principles he 
mentions apply to cases when a woman is given to another man on 
payment of cattle as dowry during the lifetime of her husband and 
not in the case of a widow. 

In a case on appeal to the Eastern Districts Court it was held that 
a widow could not be ordered to return to the kraal of her deceased 
husband as on his death she was freed from tutelage and was a major 
under the provisions of Proclamation No. 140 of 1885 and that her 
refusal to live at the kraal of her deceased husband or with his heir 
was not sufficient cause for the return of the dowry. After this 
decision it became impossible in the Courts in the Territories for these 
actions to be maintained, but if the woman was remarried after the 
death of her husband then the first dowry was returnable on the 
principle that no man was entitled to retain two dowries for the same 
woman. The Native custom that the woman after the death of her 
husband still remained the property of his kraal or heir and could 
contract a second marriage is in conflict with the law in force in the 
Territories and contrary to good policy and public morals. If the 
appellant is able to establish his marriage he is entitled to damages 
The appeal is allowed and the case remitted to the Magistrate for 
trial on its merits." 

Maxayi vs. Tukani. 

This was an appeal from a judgment of the Magistrate of St. 
Johns giving judgment for the Defendant in an action in which the 
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Plaintiff claimed five head of cattle as damages for Defendant having 
eloped and committed adultery with his wife. The Defence was that 
Defendant had married the woman and not the Plaintiff. On the 
evidence the Magistrate found that the Plaintiff had eloped with the 
girl and lived with her for some years as his wife but that no dowry 
had been paid for her and for these reasons found for the Defendant. 
Against this judgment the Plaintiff appealed to the Appeal Court in 
Umtata and the ruling of that Court was as follows : "This case be- 
ing one of purely Pondo custom the matter was submitted to the 
Pondo Assessors when Jiyajiya spokesman said : * According the Pondo 
custom a marriage is complete when the father or legal guardian gives 
his consent and the girl goes to the intended husband even if no dowry 
passes. It is also customary after this for the father or legal guardian 
to demand dowry as there should be killing of something at the hus- 
band's kraal, but a marriage is consummated upon the consent of the 
girl's parents.' In this case although the assessors are of opinion that 
although there was a consent of the parents to the marriage between 
the Plaintiff and the woman, yet owing to his neglect in not following 
up the consent by demanding dowry or any killing they are of the 
opinion that the marriage was not completed and therefore the Plain- 
tiff (Appellant) cannot succeed in an action for adultery until the 
whole obligations have been fulfilled. With this view the Court 
agrees and sees no reason to disturb the Magistrate's decision. 

Note. — The judgment is taken from the original, but I think 
there has been a mistake and that it should read "yet owing to this 
neglect in not following up the consent by paying " (not demanding). 
— Reporter. 

Mavolontiya vs. Tstietsha. 

This was an appeal from Engcobo. The nature of the case appears 
from the ruling of the Appeal Court, Umtata, to which Court the case 
went on appeal. The ruling of the Appeal Court was as follows : 
" This case having been put to the Native Assessors they state that 
when a girl is taken by a wedding party in marriage to a man and it 
is discovered after the dowry has been paid and the wedding party- 
has left that she was pregnant when given in marriage then the hus- 
band has a right of action against the seducer precisely the same as if 
the pregnancy had been caused after the marriage. That when a man 
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concludes the marriage at the same time knowing the girl is so preg- 
nant he has no such right. In view of this statement of custom the 
appeal is dismissed with costs." 

Barend vs. April 

This was an appeal from a judgment of the Magistrate of Elliot 
giving judgment for Defendant in a certain action in which Plaintiff 
claimed certain stock from Defendant, alleging that it was the dowry 
of his daughter Lily which had been paid to Defendant. Defendant's 
plea was as follows : 

1 The general issue. 

2 That Plaintiff is married according to Christian rites and can- 
not maintain this suit. 

3 That Defendant is married according to Native custom to one 
Julia a daughter of Plaintiff. Lily is an illegitimate child of the said 
Julia before her marriage to the Defendant. The Defendant paid six 
head of cattle to the Plaintiff as dowry for the said Julia and one 
head for the said Lily who thereupon became his child, and according 
to Native law and custom the Defendant became entitled to the 
dowry of the said Lily. 

The Plaintiff having appealed to the Umtata Appeal Court the 
judgment of that Court was as follows : 

" The case having been submitted to the Native Assessors for 
opinion on custom, the chief Dalindyebo, as spokesman, states : 'We 
do not know such a custom as that stated that a man on contracting a 
marriage with a woman who already has a child by another man should 
by payment of a beast obtain that child.' In the ordinary course 
of Native custom such a child being illegitimate would belong to the 
woman's father and a deviation from this must be supported by the 
strongest evidence which in this case is not forthcoming, such an 
arrangement as stated by the Respondent should be supported by 
other evidence than that of himself and wife only. The appeal is 
allowed with costs ; the judgment in the Magistrate's Court altered 
to judgment for Plaintiff for three head of cattle or £30 and costs, 
two cattle being allowed for the maintenance of the girl and wedding 
expenses. 

Mtuyedwa vs. Baatye. 

This was an appeal from a judgment of the Magistrate of 
Ngqeleni giving judgment for the Plaintiff in an action wherein the 
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Plaintiff asked that it be declared that he was heir to their father, 
Plaintiff and Defendant being brothers. Plaintiff's contention was 
that Defendant was an illegitimate son, he having been born at a 
time when his mother was with her people where she remained about 
ten years without seeing her husband. The summons also stated that 
the father had publicly renounced the Defendant and declared Plain- 
tiff to be his heir, the Magistrate found on the evidence that the facts 
as set forth in the summons were correct and that the father of the 
parties had on two distinct occasions publicly declared that Defendant 
was illegitimate and therefore not his heir and that Plaintiff* wovZd be 
his heir. The judgment of the Appeal Court in Umtata was as 
follows : " The evidence of the brothers of the late Matshauli (father 
of the litigants) and of his eldest son of the right hand house, a man 
many years senior to the litigants, shows that the appellant was a 
son of Matshauli's great wife not by her husband, but born by her 
during a period in which she was separated from her husband. 
According to Native custom such a child cannot inherit where there 
is legitimate male issue of the marriage as in the present case." 
Appeal was accordingly dismissed. 

Sintenteni vs. Nolanti. 

This was an appeal from the Magistrate of Mqanduli giving 
judgment for the Plaintiff in an action in which he claimed certain 
stock from her. 

Plaintiff alleged that he was the eldest son and heir of his late 
father Nombewu and the Defendant his (Plaintiff) mother ; that 
Defendant had deserted her husband whilst in a state of pregnancy 
and returned to her people where she had given birth to a female 
child who was now married, and that the dowry for her had been paid 
to Defendant, and that Defendant had, whilst with her people, 
earned certain stock as a doctor, and that as according to Native Jaw a 
woman could not acquire property he claimed it as representing his 
father. Defendant appealed against the judgment to the Appeal 
Court, Umtata, and the judgment of that Court was as follows : "The 
Appellant Nolanti is a widow and has been so for some number of 
years during which time she has acquired, by her own labour and 
without any assistance from the Respondent or from her late 
husband's family, certain property principally stock, which the Res- 
pondent her son by her late husband is endeavouring to deprive her of. 
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By Section 38 Proclamation No. 140 of 1885 the age of legal 
majority of both males and females is 21 years, it therefore follows 
that after the death of her husband the Appellant Nolanti became 
free of all control and is entitled to retain in her own right all property 
she may have acquired since her husband's death. 

The Court is aware that this is in conflict with Native customs, 
but were Native custom is repugnant to justice and equity and to 
special provisions in the Proclamations for the Government of the 
Native Territories it must give way. The appeal is allowed with costs 
and judgment in the Court below altered to judgment for Plaintiff; 
return of three horses, three cattle and two sheep being the dowry of 
Nomgxazozo and the costs of suit, the Appellant to retain the fruits 
of her own earnings for her support during her life time. 

Mankayi Renqe, . . • Appellant. 
Kleinbooi Maart, . . • Respondent. 

Appeal from the Resident Magistrate's Court, Cala. Mr. Howard 
asks that summons be dismissed with costs on the grounds that the 
costs in the previous case have not been paid. 

Mr. Key admits that the previous case was dismissal of summons 
with costs and now tenders costs, and also states no bill of costs was 
produced. 

Mr. Howard refers to a recent case of a similar nature brought in 
appeal before the Chief Magistrate, also quotes van Zijl. 

The Court rules that as plaintiff tenders the costs and defendant 
is not prejudiced the action may proceed and quotes case of Thacker 
vs. Fourie, Cape Law Journal Digest, page 139. 

Mr. Howard states that he will note an appeal. 

Appeal Judgment, Umtata. — Section 32, Schedule B, Act 20 of 
1856 expressly provides that when a judgment of absolution from the 
instance is given the plaintiff can only commence a new action upon 
payment of costs awarded against him, and it has been ruled in the 
Supreme Court that dismissal of a summons is the same in effect as 
absolution from the instance. Van Zijl page 770 says plaintiff may 
commence his action de novo provided he first pays defendant's costs 
incurred. 

The case of Thacker vs. Fourie does not apply in this case as the 
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discretion of the Supreme Court is not limited by Statutory law as is 
the case in the Resident Magistrate's Court. 

The appeal is allowed with costs, the Magistrate's ruling is set 
aside, the exception taken by defendant in the Court below being 
sustained with costs. 

Mlotana vs. Rumdwana. 

This was an appeal against the ruling of the Magistrate of Libodi. 

Plaintiff had sued the Defendant for damages for adultery with 
his wife ; Defendant excepted to the summons on the grounds that 
as Plaintiff was married according to Christian rites to his wife he 
could not sue damages without first suing for and obtaining a 
decree of divorce. The Magistrate allowed the exception and the 
Plaintiff appealed to the Appeal Court, Umtata. The ruling of that 
Court was as follows : " There is no authorative ruling by the Higher 
Courts that a man who condones his wife's adultery thereby forfeits 
his right of action against the adulterer to recover damages. 

In the case of Biccard vs. Biccard & Fryer the Chief Justice said 
* Unless there is a complete breach between husband and wife I should 
not be inclined to award damages ; there is not that complete loss of 
the wife's society which constitutes the main element in the estima- 
tion of damages . . . ' 

Although the fact of the husband not suing his wife for divorce 
is not an absolute bar to his claim for damages against the adulterer, 
yet it raises a presumption of collusion which ought to be rebutted by 
satisfactory evidence to the contrary. Justice Buchanan in same case 
says : ' Our law does not require divorce to be obtained prior to an 
action for damages against the adulterer, though in cases where there 
is no divorce the Court must be satisfied as to bona fides of Plaintiff. .' 

Damages are usually a solatium for the loss of affection caused 
by conduct of the adulterer. 

To go back to recognized authorities on Roman Dutch law 
Grotius says, ' A man who commits adultery with a married woman 
inflicts an injury on the husband and is consequently liable for the 
same to the husband.' 

Van Leeuwen says : ' We have upon the prayer of the injured 
spouse because the dissolution of marriage is not founded upon the 
mere fact of adultery and not incurred as a penalty for it can only take 
place upon the request of the innocent spouse and not against his or 
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her will, and the innocent party having acquired the right of divorce 
may waive the same and condone the adultery.' 

In the case of Hamson vs. Ringham heard in the Supreme 
Court in 1881 damages were awarded against the adulterer although 
divorce was never sued for nor was it shown that a final separation 
had taken place between husband and wife. 

It is highly conceivable that a man loving his wife and not wish- 
ing to deprive his children of the mother's care may forgive her, but 
it by no means follows that this lessens his just resentment against 
the adulterer, or that he has suffered no injury by the offence, for in 
addition to the loss of the wife's society, which according to the Chief 
Justice constitutes one of the main elements in the estimation of 
damages, there are other elements such as the dishonour to the 
husband and the breach it must occasion if only for a time between 
his wife and himself. 

Again in the action for damages by the husband who has forgiven 
his wife may be regarded as a protective measure against the adulterer 
with the object of putting in him a penalty which will deter him from 
attempting to continue his criminal intimacy. 

If such an action cannot be maintained then the wives in such 
cases would be subject to the attempts of dissolute men and the 
husband without a remedy excepting that which has already been 
resorted to in a recent case where a similar ruling to that of the 
Resident Magistrate of Libodi was given namely taking the law into 
his own hands. 

This Court is of opinion that an action can be maintained by the 
husband although he has condoned the wife's offence, but the Court 
before awarding damages must be satisfied that there is no collusion 
between husband and wife and that the object of the husband is not 
merely to benefit by his wife's immorality." 

The appeal was accordingly allowed. 

April Reed vs. Mtonyeni Mketshane. 

This was an appeal from the Magistrate of Elliot. Plaintiff claim- 
ed his wife or the dowry he paid for her, also £20 damages for her deten- 
tion. The snmmons alleged that Plaintiff married Defendant's daughter, 
paying dowry for her ; that some time after the marriage she deserted 
him and returned to her father who refused to hand her back to him, 
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The defence was that the woman had been telekad (that she was 
being retained till more dowry was paid for her). The Magistrate 
gave judgment for Plaintiff for the return of his wife, failing that 
for the return of the dowry and for <£5 damages for the unlawful 
detention of the woman. The ruling of the Appeal Court was as 
follows : " No action by Native law or custom can be maintained for 
damages for the detention of a man's wife under the custom of *uku- 
teleka,' and when a woman, married according to Native rites, leaves 
her husband his only remedy is to sue her father or other person to 
whom he paid dowry for the restoration of his wife or failing that the 
dowry. The appeal is allowed with costs, and the amount of damages 
awarded by the Magistrate is disallowed." 

Mahashe vs. Ndlanga. 

This was an appeal from the judgment of the Magistrate for 
Mqanduli giving judgment for the Plaintiff in an action in which he 
claimed damages against the Defendant for adultery with his wife. 
The defence was that Plaintiff having got judgment against his 
father-in-law for the return of his wife or the dowry the woman was 
no longer his wife though the dowry had not been returned. Against 
the Magistrate's judgment the Defendant appealed to the Appeal 
Court, Umtata, and the judgment of the Court was as. follows : "This 
case having been submitted for the opinion of the Native Assessors 
they state that a man enters an action for the return of his wife or 
dowry and gets a judgment for the return of the woman or dowry ; 
if the woman does not comply with the order to return the marriage 
is dissolved and the re-establishment of the marriage is not 
substantiated as the woman has not returned to her husband 
but is still with her people, and in such circumstances the respondent 
has no right of action for the acts of adultery committed by the 
woman while still his wife, the dissolution of the marriage cancelling 
such claims. This expression of opinion on the Native custom coincides 
with the views held by the Court." 

Sajini vs. Fikeni. 

This was an appeal against the ruling of the Magistrate of Mqa- 
nduli. 

The question arose as the liability of (ho father or head of the 
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kraal for the torts of the members of that kraal. The ease went on 
appeal before the Appeal Court, Umtata. The first portion of the 
judgment of that Court is immaterial, dealing with an irregularity 
which had been committed. The latter part of the judgment is as 
follows : " And the question to be decided by this Court is whether 
the Appellant 'Sajini is or is not liable for the damages sustained by 
Fikeni through the act of adultery committed by Skade. The Native 
custom on the question is very clear and has frequently been defined 
by this Court. The head of the kraal is responsible for the torts 
committed by any member of his family or person living at his kraal 
while a resident of his kraal, it being presumed that the head of the 
kraal will exercise proper supervision over its members. In the present 
case the evidence shows clearly that some two years before the action 
was instituted, Skade with his mother and brothers removed from 
Sajini's and established a kraal of their own of which Mbayipeli is 
the head. The Appellant is therefore not responsible for the tort 
committed by Skade." The appeal was accordingly allowed and 
judgment against Skade set aside. 

Sigidi vs. Lindinxiwa. 

This was an appeal from the Magistrate of Ngqeleni, giving 
judgment for the Defendant in an inheritance case. The case is an 
important one so far as Pondoland is concerned as the customs there 
appear to differ so materially in the appointment of the great wife 
for a chief. The facts appear from the judgment of the Appeal 
Court, Umtata, which is as follows : " The whole question at issue 
depends upon the Pondo law and custom of succession. The Native 
assessors called by the R.M., Ngqeleni, are strongly representative of 
the whole of Western Pondoland tribe and they are unanimous that 
by their custom the first wife married is always the great wife and 
that the custom of selection as followed by leading chiefs in Tembu- 
land and Gcalekaland is not followed in Western Pondoland. The 
Court summoned as assessors three well-known leading men, including 
the chief Mvinjelwa from the District of Port St. Johns, and these 
men confirm the opinion previously expressed. This important 
question was also referred to Mr. Glen Leary, now of Johannesburg 
but formerly Magistrate of Ngqeleni, and in his evidence by interro- 
gatories he says the eldest son of the first wife is the heir to the 
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chieftainship. The custom appears to be so undoubted that it is 
obvious that the Appellant cannot succeed." 

Zulualiteti vs. Vikilahle. 

This was an appeal from a judgment of the Magistrate of Ngqe- 
leni. The case was on all fours with that of Sigidi vs. Lindinxiwa 
and was from the same Court, and the Magistrate gave the same 
judgment as in the former case. The Plaintiff's contention however was 
thit as he and Defendant belonged to the Amanqanda tribe the case 
should be decided according to the law of that tribe and that their 
law as regards the appointment of a great wife is the same as the 
Tembus, etc. The ruling of the Appeal Court, Umtata, was as follows : 
" In this case it is common cause that the late Ngonyama, chief of 
the Amanqanda tribe in Western Pondoland, married first the 
mother of the Plaintiff in the Court below and afterwards the mother 
of the Defendant. With the sanction of the tribe he appointed the 
latter to be his great wife and she held this position up to the time 
of her husband's death. 

The Plaintiff now asks that the Defendant's claim to be great 
son be set aside and that he as eldest son of the great wife be declared 
the legal representative of the great house of the late chief Ngo- 
nyama. 

This he bases on the custom of the Western Pondos which he 
asserts allows only the Paramount chief to allocate rank to his wives, 
and the case of Sigidi vs. Lindinxiwa is relied on in support. The 
power to nominate the great wife is very widely recognized through- 
out the polygamous tribes of South Africa. The restriction of the 
custom in Western Pondoland may in some measure be due to the 
fact that the chief Ndamase, who established the Western Pondos as 
a distinct tribe, was himself the eldest but not the great son of the 
Paramount Pondo chief Fako. Ndamase in turn was succeeded by 
his eldest son Nqwiliso and the same rule applied to the succession 
upon the death of Nqwiliso. 

The abrogation mentioned is thus one of local practice begun 
within a limited period of time, and while it is just in general to 
recognize the change exceptional cases will occur which must be dealt 
with on their merits. 

The case now before the Court is one of these. 
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The Amanqancla tribe migrated into Tembuland and while there 
Ngonyama married Plaintiff's mother under Tembu custom. She could 
not in Tembuland claim, without the authority of her husband, to 
be regarded as the great wife, and since the return of the clan to 
Pondoland where the second wife was married by Ngonyama these 
people have continued the practice, Tembu customs differing from those 
of Pondos. By public act and ceremony the mother of the Defendant 
was installed as the great wife, this imposed upon her duties and 
obligations towards the people of the tribe which it is not denied she 
has faithfully fulfilled. In Native phraseology she is termed the 
mother of the people. 

Now as already remarked the instillation was a public act. It was 
undertaken at a time when Nqwiliso was chief of the Western Pon- 
dos and the action of Ngonyama and his tribe was emphasized by 
contributions towards the dowry from the people. Thus it must be 
accepted that Nqwiliso had knowledge of these proceedings so impor- 
tant to Ngonyama and his tribe. Had Nqwiliso chosen to do so he 
might have forbade Ngonyama from recognition of his second wife as 
the chief woman of his household, but Nqwiliso refrained from any 
interference and thus rights became established and have been main- 
tained without dispute for years. 

In the opinion of the Court it is now too late for any one to 
assail Ngonyama's regulation of his family affairs tacitly approved as 
it was by his Paramount chief. 

The Paramount chief Sigcau has been quoted as upholding the 
Plaintiff's view. In his statement Sigcau is not supported by the 
evidence of his own leading councillors, and it is within the knowledge 
of the Court that in the case of the succession to the chief Sigijimi of 
the Amandela tribe Sigcau acknowledged the claim of the younger 
against that of the eldest son. For these reasons the appeal will be 
allowed." 

Nonkanyesa vs. Mosani. 
This was an appeal from the Magistrate of Ngqeleni to the Appeal 
Court, Umtata. The judgment of the Appeal Court is important as 
the Pondo custom of ' ukungena ' is thoroughly gone into. On the 
Appeal Court the question was put to the Pondo Assessors and Jiya- 
jiya stated : " The first word is that a child who is born from an 
* ukungena ' union does not become heir, if the woman is ngenad by a 
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younger brother of the deceased man there being elder brothers the 
male issue does not inherit ; the inheritance would go to the rightful 
heir, the elder brother or his heir, who would have succeeded in ordinary 
course, the son of the ukungena union being treated as a younger 
brother and being provided for in the same way as other brothers ; 
the property is not taken away from the widow ; they, the cattle, are 
eaten in that kraal by the heir who in the disposal of them consults 
with the widow, and if he wants to marry he consults with the widow 
and the wife married becomes a child of the widow's house ; the 
woman cannot do anything with the property without consulting the 
•rightful heir : the day the rightful heir will get sole control of the 
property is after the death of the woman. The male issue of an uku- 
ngena union becomes the heir when the rightful heir of the deceased 
man takes his wife and goes into her himself then the male issue of 
such an ukungena union inherits the property of that house. In 
cases where there are two widows and the heirs of the deceased man 
were to take the junior woman and the younger brothers the senior 
wife the son of the junior woman would inherit being the son of the 
heir. The object of the ukungena custom is to prevent the woman 
from having children by outsiders so that the offspring shall be of the 
same blood as the deceased husband. 

To make an ukungena union the man must be approved of by 
the relatives and an animal slaughtered to cleanse the utensils : the 
man has all the right of a husband and if he finds another man with 
the woman has a right of action against him for damages. 

Vela states : " Nongidlana went into Ruba's wife, he being the 
younger brother, five children resulted, two sons and three daughters ; 
the. inheritance went to Noncaya the son of Nohaji Ruba's elder 
brother ; this case was decided by Ndamas. Jiyaza ngenad the wife of 
Tselu the result was a son of Sibeko Jiyaza was a younger brother of 
Tselu Bangani a son of Tselu by a dikazi (thus illegitimate) inherited. 
This case was tried by Ndamas. Ntyaka's wife was ngenad by 
Norasi and had a son / Norasi was cousin of Mtyako ; the inheritance 
went to Mbozani elder brother of Myuako. This case was tried by 
Nqwiliso." Appeal Judgment was as follows : " The custom of 
< ukungena 'is one of great antiquity in the Pondo tribe and also 
obtains with the Bakas and Hlangwenis. It probably originated in 
former time owing to the preponderance of females over the males caused 
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by frequent intertribal wars and the desire to keep the same descent 
or blood in the families. Considerable difference of opinion exists with 
regard to the heritable rights of the children resulting from 'uku- 
ngeua ' unions but the statement of the custom given by the Pondo 
Assessors in the Court is generally supported by the opinions obtained 
from Eastern Pondoland, From the latter it is to be inferred that 
where the deceased man leaves no male issue and seed is raised by his 
brother the issue being male inherits the property of the deceased 
man. In the present case several important points have to be decided 
apart from the question* By Native custom the dowry acquired from 
the eldest daughter of the Qadi house invariably goes to the Great 
House to replace the dowry paid for the Qadi wife of that house. 
The Respondent therefore is clearly entitled to the dowries paid for 
Cucuwane. If Lamia provided the dowry when Qazela married from 
the Great House then that house would be entitled to the dowry paid 
for his eldest daughter. We now come to the main issue in the case 
whether the son of the Appellant Mangweui by her ' ukungena ' union 
with Zweni is heir to the estate of the late Qazela or not. Zweni 
according to his own evidence was not a brother of Qazela of the same 
house but an illegitimate son of Lamia by an unmarried woman, he 
therefore has not the status which in the opinion we have before us 
would confer heritable rights on his issue by Manyosani ; this being 
the case the property in estate of Qazela devolves on the heir of the 
late Lamia. Pike, who is declared to be the heir of all the property 
left by Qazela, but which in accordance with the opinion expressed, 
will still remain in the house of the Appellant Mamyosani, so long as 
she does not make improper use of it." 

The appeal was accordingly dismissed. 

Mhlola vs. Magqadaza. 

This was an appeal from a judgment of the Magistrate of Engcobo. 
Plaintiff had sued Defendant for damages for committing adultery 
with his wife. The defence was that the woman was the wife of 
Defendant and Defendant proved that he had married the woman not 
knowing that she was the wife of another man. For these reasons 
the Magistrate gave judgment in favour of Defendant and the Plain- 
tiff thereupon appealed to the Appeal Court, Umtata, and the 
judgment of that Court was as follows : " The Magistrate having 
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found that the Appellant had proved his marriage he was entitled to 
damages and there can be no marriage by the Respondent with the 
woman ; he has therefore, although he has paid cattle as dowry to 
Doyi the woman's father, been living in adultery with Appellant's 
wife ; still from the circumstances of the case it is not one in which 
heavy damages should be awarded." 

Appeal was allowed and judgment entered for Plaintiff for 
£7, 10s. 
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ADULTERY. 

Man marrying widow may recover 
damages against man committing 
adultery with her though first hus- 
band's dowry not returned. Mqobara 
vs. Jim Meslani, page 35. 

Man cannot recover damages against 
man committing adultery with woman 
with whom he is living as his wife if 
he has not paid dowry for her. Ma- 
xoyi vs. Tukani, page 35. 

Husband having got judgment for the 
return of his wife or dowry and the 
judgment not having been complied 
with cannot recover damages against 
man committing adultery with his 
wife. Mahashe vs. Ndlanga, page 42. 

Man marrying another man's wife, dam- 
ages for adultery. Mgenaka vs. Mdi- 
tshwa, page 30 ; also Mgolotile vs. Jele, 
page 16 ; and Mhlola vs. Mangqalaza, 
page 47. 

Husband may sue for damages 
for the pregnancy of his wife 
caused before marriage. Mavolontiya 
vs. Tshetshe, page 36. 

Husband may sue for damages for adul- 
tery without suing for divorce, even 
though marriage Christian. Mlotana 
vs. Eundwana, page 40. 

Damages for adultery not heavier because 
parties married according to Christian 
rites, Dingiswayo vs. Dingiswayo, p. 6 

No action for damages for adultery with 
a widow. Jama vs. Veldtman, page 25. 

AMENDMENT TO SUMMONS 

Plaintiff suing in wrong capacity am- 
mendment allowed. Maclean vs. Nyo- 
bela, page 11. 



ATTACHMENT OF SON'S PROPERTY FOR 
DEBT OF FATHER. 

After son has attained the age of majority 
his property cannot be attached for 
his father's debts though he is not 
married. Jakeni vs. Mbole, page 19. 

CHRISTIAN. 

A husband marrying one of his wives 
according to Christian rites cannot 
recover the dowries for others should 
they leave him. Mzambalala vs. Sili- 
nga, page 7. 

See also adultehy. 

COSTS. 

Costs of previous action must be paid be- 
fore fresh proceedings instituted, Nose- 
nti vs. Sotewu page 23 ; also Mankayi 
vs. Kleinboy, page 1. 



CONSIDERATION. 



Not necessary to found contract 
zo vs. Solomon, page 6. 



Kata- 



CERTIFICATE OF CITIZENSHIP. 

Estate of person holding certificate of 
citizenship dealt with according to 
Native law though married according 
to Colonial law. Poli vs. Mayekiso, 
page 28. 

DOWRY. 

Husband driving wife away for having 
contracted leprosy cannot recover his 
dowry. Nyangweni vs. Magandlela, 
page 30. 

Wife dying shortly after marriage, hus- 
band entitled to recover dowry. Nyo- 
beni vs. Mzini, page 31 ; also Jumba 
vs. Dubulekwele, page 26. 
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Wife committing suicide, husband may 

recover his dowry. Kutu vs. Ndaba, 

page 32. 
Man marrying another man's wife can- 
not recover his dowry. Mesana vs. 

Ntshanga, page 32. 
Dowry paid for polygamous marriage 

may be recovered. Bovi Luseti vs. 

Ben, page 33. 
Man paying dowry for girl then refusing 

to proceed with marriage forfeits right 

of dowry. Notiwa vs. Vuba, page 15 ; 

also Mlahliwe vs. Gobozani, page 10. 
Man cannot hold two dowries for same 

girl. Gwente vs. Smayili, page 18. 
Dowry must be dealt with according to 

Native law. Lupuwana vs. Lupuwa- 

na, page 17. 
Widow remarrying only half the dowry 

to be returned. Nanto vs. Mgxoto 

page 17. 
Person paying dowry for another entitled 

to the dowry of the first daughter. 

Kokwe vs. Gubela, page 10. 
Dowry cannot be sued for Adonis vs. Za- 

zani, page 9 
Until marriage solemnized dowry remains 

the property of the payer. Baduli vs. 

Main, page 9. 
Person paying dowry unable to complete 

marriage entitled to claim return dow- 
ry. Yapi vs. Ngazi, page 2. 
Man marrying widow and she returning 

to kraal of first husband entitled to 

return of dowry. Gwente vs. Smayili, 

page 18. 
Impotent person can only recover portion 

of dowry paid. Siyikile vs. Qika, p. 19 ; 

also Simanga vs. Gaqa, page 11. 

DAUGHTER. 

Father may remove daughter from one 
house to another Mtshotshane vs. 
Mtshotshane, page 22. 

DOCTOR. 

Native doctor cannot sue for fees. Nde- 
vu vs. Bikane, page 24 ; also Selani 
vs. Mtywaru, page 15. 

GUARDIAN. 

Magistrate has power to remove guardi- 
an. Madolo vs. Nomada, page 3. 



HEAD OF KRAAL. 

Liability of head of kraal for torts of 
inmates, Bevi vs. Magqitipi, page 27; 
also D. John vs. Bangani, page 4 ; 
also Daniso vs. Makinana, page 21 ; 
also P. Klass vs. Magqweqwe, page 5. 
Head of the kraal must be joined in 
summons, D. John vs. (Bangani, 
page 4. 

INTERDICT. 

See jurisdiction 

ILLEGITIMATE CHILD. 

Barend vs. April, page 37 

Cannot succeed to father. Mtuyedwa, 

vs. Baatyi, page 37. 
Position of. Mangqalaza, vs. Ludidi, 

page 20 ; and Sidubulekana vs. Fuba, 

page 12 ; also Colis vs. Matshotshowan, 

page 8. 

IMPOTENT PERSON. 

See dowry. 

JURISDICTION. 

Magistrates have jurisdiction to grant 
interdict. Vuba vs. Vuba, page 8. 

Magistrates have jurisdiction to grant 
divorce in Native cases. Nomafan vs. 
Piki, page 25. 

Magistrates have jurisdiction over per- 
sons residing in their Districts only. 
Temba vs. Mgadi, page 21. 

MANDATE. 

See Consideration. 
Death of husband disolves marriage. 
Mbulali vs. Qilo, page 2. 

PONDO CUSTOMS. 

First wife, even of chief, takes place of 
great wife. Sigidi vs. Lindinxiwa, 
page 43. 

Some Pondo tribes differ. Zulualiti vs. 

Vikilahle, page 44. 
Pondo custom " ukungena." Nonka- 

nyeza vs. Manyosane. page 45. 

POLYGAMOUS MARRIAGE. 

See ADULTERY. 
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QADI. 

Woman may be placed as seed-bearer and 
not qadi, Nosenti vs. Sotewu, page 27. 

SLANDER. 

No action lies for in Native law. Banga- 
ni vs. Delihlazo, page 6. 

SET OFF. 
Nosenti vs. Sotewu, page 23. 

SEDUCTION. 
Damages for. Godogwana vs. Runeli, 

page 12. 
Man seducing girl who died before action 
brought not liable. Peri vs. Ngxoza- 
na, page 28. 

TELEKA. 

Father of wife not liable for damages for 
telekaing her. A. Reed vs. Mketshane, 
page 41. 

UKUNGENA. 

Pondo custom of. Nonkanyeza, vs. Ma- 
nyosane, page 45. 

UBULUNGA. 

Ubulunga beast may be replaced by hus- 
band. Nosenti vs. Sotewu, page 27. 



May be set off against return of dowry. 
Mbalo vs. J. Malgass, page 1. 



WIDOW. 

Widow may retain property earned by 
her during her life-time. Sintenteni 
vs. Nolan ti, page 38. 

WOMAN. 

Cannot acquire property. Nosenti vs. 
Mlindeni, page 24 ; also Madolo vs. 
Nomanda, page 3 ; and Myazi vs. 
Lepente, page 3. 

See also widow and wife. 

WIFE. 

It is not customary to replace great wife 
should she die after bearing issue. 
Kobesi vs. Magukango, page 29. 

Wife may be removed from position she 
holds. Kobesi vs. Magukango, page 29. 

WITNESS. 

Not necessary that witness should leave 
the Court. Masililwe vs. Sezuzo p. 18. 
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